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ORDER / 3Teer

Per Rajesh Kumar, AM:

This is the appeal preferred by the assessee against the order of the Ld.
Commissioner of Income Tax (Appeals)-NFAC, Delhi (hereinafter referred to as the

Ld. CIT(A)”] dated 08.09.2022 for the AY 2016-17.

2. The only issue raised by the assessee in the various grounds of appeal is against
the order of Ld. CIT(A) upholding the order of AO wherein the AO has made the
addition in respect of long term capital gain of Rs. 4,32,22,831/- by taking the market
value as stamp valuation authority of Rs. 6,63,20,818/- as against the sale

consideration of Rs. 2,45,99,999/- without referring the issue of valuation to the DVO.
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3. At the outset the Ld. Counsel for the assessee submitted that the AO has made
the addition on account of long term capital gain by taking the market valueu/s under
Section 50C of the Act as per the Stamp Valuation Authority without referring the
issue of valuation to DVO which is a mandatory requirement under the Act. The Ld.
A.R submitted that the Ld. CIT(A) passed the ex-parte order and thereby dismissed
the appeal of the assesse thereby causing the miscarriage of justice. The Ld. A.R
prayed before the bench the issue may be restored to the file of the AO with the
direction to assess the income after obtaining the valuation report from the DVO. In
defense of his arguments relied on the decision of Hon’ble Calcutta High Court in the
case of Sunil Kumar Agarwal vs. CIT, Siliguri in 372 ITR 83 (Cal) wherein the
Hon’ble Calcutta High Court held that before substituting the market value for the
sale consideration, the AO is duty bound to refer the matter to the DVO. The Ld. A.R
therefore prayed that the order of Ld. CIT(A) may be set aside and appeal may be
restored back to the file of AO to assess the income of the assessee after obtaining the
valuation report from the DVO qua the valuation of property and after affording the
reasonable opportunity of hearing to the assessee. T1. DR on the other hand relied on

the order of authorities below.

4. After hearing the rival contentions and perusing the material on record, we find
that the AO has substituted the market value u/s 50C of the Act as consideration for
sale the property and thus computed long term capital gain at Rs. 4,32,22.831/- as
against the actual consideration of Rs. 2,45,99,999/-. We have perused the decision of
Hon’ble Calcutta High Court in the case of Sunil Kumar Agarwal (supra) and find that
the assessee’s case is squarely covered by the said decision cited supra wherein the
Hon’ble High Court held that before substituting the market value u/s 50C for sale
consideration, the AO has to get the valuation of property done by DVO in order to
ascertain the market value. In our opinion the AO has failed in his duty to refer the
issue to DVO and accordingly in the interest of justice and fair play we are restoring

the issue to the file of AO with the direction to assess the income of the assessee after
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obtaining the valuation report from DVO and also giving a fair opportunity of hearing

to the assessee to file its reply. Accordingly the appeal is set aside to the file of AO.
5. In the result, the appeal of the assessee is allowed for statistical purposes.

Order is pronounced in the open court on 23" February, 2023

Sd/- Sd/-
(Sonjoy Sarma /&SI 2TAT) (Rajesh Kumar/Ira1er $AN)
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